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THE BURDEN OF PROOF



BURDEN OF PROOF

The level of certainty 
and degree of evidence 
necessary to establish a 

policy violation.

What is “Burden of Proof?”



BURDENS OF PROOF

• �%�H�\�R�Q�G���D���5�H�D�V�R�Q�D�E�O�H���'�R�X�E�W:  “firmly convinced”

• �&�O�H�D�U���D�Q�G���&�R�Q�Y�L�Q�F�L�Q�J:  “substantially more likely than not”

�¾Preponderance of the Evidence: “more likely than not”; 50%+

�RThis is the standard of proof in the Title IX and Equity Resolution
processes.



PREPONDERANCE OF THE EVIDENCE

�ƒ



THE EVIDENTIARY ISSUES



TYPES OF EVIDENCE

DIRECT EVIDENCE

�ƒ





WHAT IS RELEVANT EVIDENCE?

�ƒEvidence is relevant if:

– It has a tendence to make a fact more or less probable than it

would be without the evidence; �D�Q�G

–The fact is of consequence in determining the action.  (FRE 401)

�ƒAll relevant evidence does not need to be given equal

weight.

–Evidence may have some tendency to make something more or

less probable, but not much.

–ASK: How probative is the evidence?





RELEVANCY & EVIDENCE



WHAT NOT TO CONSIDER …
�ƒComplainant’s prior sexual behavior (with two exceptions)
�ƒInformation protected by legally recognized privilege
�ƒParty’s treatment records without that Party’s voluntary,

written consent
�ƒStatements not subject to cross-examination (in Title IX

hearing)
�ƒCharacter evidence is of limited utility and should not be

admitted unless relevant
�ƒIncidents or behaviors of a Party not directly related to

the alleged conduct should not be considered unless it
shows a pattern of related misconduct that is deemed
relevant



PRIOR SEXUAL HISTORY

�ƒGenerally, questions and evidence about a complainant’s
sexual predisposition or prior sexual behavior �D�U�H���Q�R�W



KNOWLEDGE CHECK

SCENARIO A

�ƒIn a sexual harassment case, the Respondent’s friend says that
the Respondent is honest, kind, and treats others with respect.

– Relevant?
– Weight?



KNOWLEDGE CHECK

SCENARIO B

�ƒNational origin discrimination alleged against faculty 
Respondent by graduate student. Respondent has received 
accolades for extensive scholarship.

– Relevant?
– Weight?



KNOWLEDGE CHECK

SCENARIO C

�ƒIn a domestic violence case, the Complainant’s counselor
diagnosed Complainant with PTSD.

– Relevant?
– Weight?





KNOWLEDGE CHECK

SCENARIO E

�ƒIn a sexual harassment case, the Respondent has been found
responsible for spiking a drink on two prior occasions.

– Relevant?
– Weight?



KNOWLEDGE CHECK

SCENARIO F

�ƒIn a sexual harassment case, the Complainant alleges that




